


Amendment’s mandate—took aim at a central barrier to competition: network exclusivity in
debit transactions. Regulation II targeted that barrier with the simple, market-led solution of
routing competition. By requiring that issuers and networks provide merchants a choice between
at least two unaffiliated networks when processing debit transactions, Regulation II introduced
much-needed competition into the marketplace.

The rationale could not have been clearer: only where merchants have the ability to route
transactions away from artificially high-cost routing options will the networks and issuers be
properly incentivized to compete. As the Board has previously noted, the savings that flow from
such competition are neither hypothetical nor limited to the merchant. As in any part of the
business, a merchant’s ability to limit the imposition of cost (particularly cost that bears no
relation to the value of a product or service acquired) yields benefit for the consumer, whether in
the form of lower prices or improved service.

Developments over the last decade, however, now demonstrate that Regulation II’s
proscriptions on network exclusivity should be restated. This is due not to any actual uncertainty
over the scope of the Durbin Amendment’s intended reach, but for a more practical reason:
networks and issuers have eroded, by a variety of means, the relief Regulation II sought to
provide. They have done so broadly, through the imposition of new fees and fee structures. But
they have also done so narrowly—and in direct contravention of Regulation II’s exclusivity
prohibitions—by interposing technical hurdles that inarguably limit merchant routing choice.
They have done so especially—though not exclusively—for CNP transactions.

As the Board has noted, the explosive growth in online commerce since the adoption of
Regulation II highlights a set of concerns that were addressed only limitedly a decade ago. As
the Board’s own published data reflect, CNP transactions represent an increasing proportion of
all transactions across the country. In this, Home Depot is no exception. Home Depot’s sales via
digital channels grew 100% from Q1 2019 to Q1 2021. As we continue to pursue an
interconnected retail strategy that best meet our customer’s changing needs, Home Depot expects
that the volume of online transactions will continue to grow.

Against this backdrop, or perhaps because of it, networks and issuers have thrown up
hurdle after hurdle to effective merchant routing choice for CNP transactions by limiting the
ability of merchants to access the unaffiliated networks that the Durbin Amendment and
Regulation II require. As one prominent example, networks and issuers have inhibited the
enablement of PINless as a routing technology for debit transactions. Despite the wide
availability of this technology among the unaffiliated, regional debit networks, large issuers have
simply chosen not to enable it. Home Depot’s own transaction data shows the stark divide
between regulated and unregulated issuers here: PINless options are enabled for 80% of
unregulated issuers’ volume but only 27% of regulated issuers’ volume. That reflects decisions
by the major card networks and issuers to inhibit a technology that would—in practice—create
additional merchant routing options for CNP transactions.

And further attempts to undercut Regulation II may be on the horizon. As explored in
greater detail in comments provided by merchant trade associations, there is increasing concern
in the merchant community that networks and issuers intend to use new technologies—
particularly novel authentication methods and still-developing tokenization technology—that
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